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make this application form available 
at http://www.dhs.gov and by mail upon 
request sent to: Directorate of Science 
and Technology, SAFETY Act/room 
4320, Department of Homeland Secu-
rity, Washington, DC 20528. Changes or 
modifications will be evaluated at a 
minimum with reference to the de-
scription of the technology and its pur-
poses as provided in the Seller’s appli-
cation and with reference to what was 
designated in the applicable Designa-
tion. In lieu of issuing a modified Des-
ignation in response to such an appli-
cation, the Under Secretary may elect 
to issue a certificate to the Seller cer-
tifying that the submitted changes or 
modifications are not significant with-
in the meaning of this paragraph (i) 
and that the Seller’s existing Designa-
tion continues to be applicable to the 
changed or modified technology.

§ 25.6 Government contractor defense. 
(a) Criteria for certification. The Under 

Secretary may certify a qualified anti-
terrorism technology as an Approved 
Product for Homeland Security for pur-
poses of establishing a rebuttable pre-
sumption of the applicability of the 
government contractor defense. In de-
termining whether to grant such cer-
tification, the Under Secretary or his 
or her designee shall conduct a com-
prehensive review of the design of such 
technology and determine whether it 
will perform as intended, conforms to 
the Seller’s specifications, and is safe 
for use as intended. The Seller shall 
provide safety and hazard analyses and 
other relevant data and information re-
garding such technology to the Depart-
ment in connection with an applica-
tion. The Under Secretary or his des-
ignee may require that the Seller sub-
mit any information that the Under 
Secretary or his designee considers rel-
evant to the application for approval. 
The Under Secretary or his designee 
may consult with, and rely upon the 
expertise of, any other governmental 
or non-governmental person or entity, 
and may consider test results produced 
by an independent laboratory or other 
person or entity engaged by the Seller. 

(b) Extent of liability. Should a prod-
uct liability or other lawsuit be filed 
for claims arising out of, relating to, or 
resulting from an act of terrorism 

when qualified anti-terrorism tech-
nologies certified by the Under Sec-
retary as provided in §§ 25.6 and 25.7 of 
this part have been deployed in defense 
against or response or recovery from 
such act and such claims result or may 
result in loss to the Seller, there shall 
be a rebuttable presumption that the 
government contractor defense applies 
in such lawsuit. This presumption shall 
only be overcome by evidence showing 
that the Seller acted fraudulently or 
with willful misconduct in submitting 
information to the Assistant Secretary 
during the course of the Assistant Sec-
retary’s consideration of such tech-
nology under this subsection. This pre-
sumption of the government contractor 
defense shall apply regardless of wheth-
er the claim against the Seller arises 
from a sale of the product to Federal 
Government or non-Federal Govern-
ment customers. Such presumption 
shall apply in perpetuity to all deploy-
ments of a qualified anti-terrorism 
technology (for which a Certification 
has been issued by the Under Secretary 
as provided in this section and § 25.7) 
that occur on or after the effective 
date of the Certification applicable to 
such technology in defense against, re-
sponse to, or recovery from any act of 
terrorism, provided that the sale of 
such technology was consummated by 
the Seller on or after the earliest date 
of sale of such technology specified in 
such Certification (which shall be de-
termined by the Under Secretary in his 
or her discretion, and may be prior to, 
but shall not be later than, such effec-
tive date) and prior to the expiration 
or termination of such Certification.

§ 25.7 Procedures for certification of 
approved products for homeland se-
curity. 

(a) Application procedure. A Seller 
seeking certification of anti-terrorism 
technology as an Approved Product for 
Homeland Security under §25.6 (a 
‘‘Certification’’) shall submit informa-
tion supporting such request to the As-
sistant Secretary. The Under Secretary 
shall make application forms available 
at http://www.dhs.gov, and copies may 
also be obtained by mail by sending a 
request to: Directorate of Science and 
Technology, SAFETY Act/room 4320, 
Department of Homeland Security, 
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